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PREFACE
Fundamental right stands above the ordinary laws
of the land and is infact a primary condition to a
civilised existence. Hence, as long as man exist,
fundamental human rights and the need to
enforce them in our law courts will never cease.
The book, Fundamental Rights Enforcement in
Nigeria: A Practice Guide, in the first Section, by
way of Introduction, attempts to x-ray the
evolution of human rights, jurisprudential basis
thereof and the mechanism for enforcing human
right in Nigeria. The first three chapters deals with
this aspect of the book.
In second and last Section, the book goes all out to
provide a concise and up-to-date digest of case
laws and principles guiding fundamental human
rights enforcement litigation in Nigeria. It
comprises six chapters.
The table of content has been clearly worked out
with all the topics in a comprehensive manner
that makes the book user-friendly such that the
principles can be easily located.
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The book is therefore designed as a practice guide
and an invaluable court room companion. It will
definitely come in handy as quick reference for
the Judex for bench ruling and prompt research
for judgement in fundamental right matter. This is
more essential and helpful in terms of the need to
deal expeditiously with such matters. This book is
therefore a handy practice manual laying bare the
basic
principles
on
fundamental
right
enforcement in Nigeria. The basic and current
judicial precedents contained therein makes this
book a worthy and indispensable court room
companion for the Bench and the Bar in
fundamental right litigation.

Hon. Justice Adeniyi Funsho Pokanu FICMC
High Court of Lagos State
freinthebook@gmail.com
May, 2022
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FOREWORD
I feel honored to have been invited by His
Lordship, Hon Justice A. F. Pokanu, to write a
foreword to this book, Fundamental Rights

Enforcement in Nigeria: A Practice Guide.
Ever since I got to know the jurist, I have
established that he has something special to offer
not only to the bench, but to the entire legal
profession in Nigeria. In an age where many often
pale into inactiveness in other areas after
elevation to the bench, Hon Justice Pokanu has
followed his passion to make this sterling
contribution to scholarship by translating great
foresight into effective reality with a view to
assuaging increasing thirst for knowledge among
stakeholders in the legal profession.
I have taken my time to study the manuscript of
this book. True to its title, the book is a great guide
to teaching, learning and practice of human rights
law as well as human rights enforcement in
Nigeria. The clarity of presentation and thought,
the refined style and layout and the great depth of
thought and research, have come together to

xi

render the work compulsive and captivating to all
sedulous readers and users.
An in-depth analysis of the evolution of nature,
bases, principles and schools and regimes of
evolution of human rights gives way to an
extensive presentation and discussion of
procedures for enforcement of Fundamental
Human Rights in Nigeria and processes of
remedying breaches in specific instances. Then
follows a punctilious characterization of
particular rights and a deliberative delineation of
necessary boundaries and limits of the various
rights, especially through legislation and fitting,
innovatory judicial pronouncements. Further,
many novel discussions undertaken by the author
- ranging from jurisdictional issues in human
rights enforcement; joint-applications for human
rights enforcement; status of the rights contained
in some international human rights instruments;
appeal and procedures; limits of involvement of
security and law enforcement agencies in debt
recovery; and many more - are an enormous
enhancement to the alluring features of this work.
Finally, the author provides ready legal
instruments as appendices, to reduce research
time and to make reference easier for readers.

xii

Overall, judging from the masterly and incisive
nature of the author’s presentations on the areas
covered, and recalling Francis Bacon’s famous
declaration that “Some books are to be tasted,

others to be swallowed, and some few to be
chewed and digested”, I heartily commend this
work to all law students and teachers, judges,
jurists, legal practitioners, and indeed all
stakeholders in the legal profession as well as
researchers and seekers of edifying knowledge
generally; this is one book that lives up to the
billing of a cutting edge treatise on the subject of
human rights generally and fundamental rights
enforcement in particular.

Moyosore Jubril Onigbanjo, SAN, FCIArb,
Hon Attorney General & Commissioner for
Justice, Lagos State
26 May 2022
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CHAPTER ONE

1.1. Introduction
The history of human rights can be traced back to
the

struggles

to

end

slavery,

genocide,

discrimination, and government oppression. After
World War I, many scholars, activists, and some
national leaders called for a declaration and
accompanying international system—the League
of

Nations—to

protect

the

most

basic

fundamental rights and human freedoms.1 Human
rights have evolved as a term in different
documents which have been written for the
protection of people who are exploited, as a result

1

The Advocates for Human Rights, ‘Human Rights Background',
available at
<https://www.theadvocatesforhumanrights.org/res/byid/9033>
accessed 11th February, 2022. The UDHR was the first international
document that spelled out the “basic civil, political, economic, social
and cultural rights that all human beings should enjoy.
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of societal wrongdoings. Nonetheless, human
rights did not in fact exist in a globally recognized
instrument until the end of the Second World
War, when the Universal Declaration of Human
Rights (UDHR) was adopted.2
However, before the coming up of UDHR, Human
Rights was alleged to have fully evolved and
existed due to the outcome of the First World
War. Atrocities during the Second World War
made clear that previous efforts to secure
individual rights and curtail the power of
governments

to

violate

these

rights

were

inadequate.3 This advocated for the emergence
and the adoption of a globally recognized
instrument that enshrined these values. Pursuant
to the clamor was the creation of UDHR; greatly
influenced by the emergence of the United
Nations (UN). Since the adoption of the UDHR,
Human rights have been promoted since 1946 by
the United Nations as part of its mandate. It is
2

USIDHR, ‘How did human rights come about? A Brief History
Overtime', available at <https://usidhr.org/a-brief-history-ofhuman-rights-documents-throughout-time/ > accessed 11th
February, 2022.
3
The Advocates for Human Rights, op.cit. pg. 5

4

Historical Evolution of Human Rights

worthy of note that even though the UDHR
carried great moral weight, it was not legally
binding. Learned Jurist of repute, Prof. Adaramola
emphasized that the UDHR does not represent
Western or Eastern ideologies as such, nor does it
reflect exclusively Asiatic or African values; it is by
and large a restatement of universal values held
dear by all races and peoples of the world with
minor exceptions.4 In order to give the human
rights listed in the UDHR the force of law, the
United Nations drafted two covenants, the
International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on
Economic, Social and Cultural Rights (ICESCR).5
Together, the UDHR, ICCPR, and ICESCR are

4

Adaramola F. Jurisprudence , 4th Edition, LexisNexis Butterworths,
Durban, 2008, p. 55
5
In December 1966, the UN General Assembly adopted two
international treaties that would further shapen international human
rights: the International Covenant on Economic Social and Cultural
Rights (ICESCR), and the International Covenant on Civil and Political
Rights (ICCPR). These are often referred to as “the International
Covenants.” Together, the UDHR and these two Covenants are
known as the International Bill of Human Rights. See: International
Bill of Human Rights: A brief history, and the two International
Covenants
https://www.ohchr.org/en/what-are-humanrights/international-bill-human-rights accessed 17th April, 2022
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known as the International Bill of Human Rights.6
They contain a comprehensive list of human
rights that governments must respect and
promote, including: Right to life, Equality,
Security of person, Freedom from slavery,
Freedom

from

arbitrary

arrest/detention,

Freedom of movement and residence, Due
process of law,

Freedom of opinion and

expression, Freedom of association and assembly,
Right to safe and healthy working conditions,
Right to form trade unions and to strike, Right to
adequate food, clothing, and housing; Right to
education; and Right to health.
In addition, how human rights come to mean what
they do today would be emptied without making
reference to some of the important documents on
human rights which had existed from different
countries and cultures. Among these include The
Cyrus Cylinder of 539 BC,7 the Magna Carta of

6

The Advocates for Human Rights, op.cit. pg. 6
This is considered by many to be the world’s first charter of human
rights in history. It inspired the civilizations of India, Greece, and
Rome, cultures that are known these days for their contributions to
rights and freedoms.
7
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1215,8 The Petition of Rights of 1628,9 Bill of Rights
1689, etc. The Magna Carta of 121510 was upheld by
subsequent

Kings

in

England

and

further

strengthened by the Petition of Rights 1628 and
the Bill of Rights 1689.11 Hence, the purpose of this
chapter is to unveil the emergence and evolution
of Human Rights.
1.2. Evolution of Human Rights through Schools
of Thoughts
Human rights schools of thought emerged
because of the difference in people's view and
understanding of the concept of Human Rights.
Hence, the following theories:

8

The Magna Carta was translated as “The Great Charter” issued
by King John of England of the then. It was a big step for rights
because it established that the king was in fact subject to the law,
despite a long history of actions without consequences. The Magna
Charter emerged after the surrender of King John to the Barons at
Runnymede, after a series of agitations that threatened the survival
of his rule. See: Lord Alfred Denning: The Family Story, Butterworths,
1982 p. 2
9
It set out the rights and liberties of commoners, as opposed to the
British Crown.
10
See: per OGAKWU, J.C.A. in Igweokolo V. Akpoyibo & Ors (2017)
LPELR-41882(CA) p. 13, para B-D
11
See L. Megwara: The Law and Practice of Human Rights in Nigeria,
Olive Printing & Publishing House, Lagos, 2010 p. 6 citing J.
Williamson: The Evolution of England, Oxford, 1961, p. 103
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● The Natural School Theory
This is the most well-known theory of human
rights. This school describes human rights as a
concept which human beings possess simply
because they are human beings.12 A proponent of
the natural school, Dembour, asserts that, the
right to freedom of thought, conscience and
religion are entitlements which a human being
possesses from "nature" – which can be addressed
as the Creator, the Universe, reason or any other
transcendental source.13 The UDHR, for instance,
followed the natural school with regard to the
application of these rights, as these are protected
and recognized universally and unconditionally.
The school equally believes that human rights
exist independently of social recognition, even
though recognition is preferable. They welcome
the inscription of human rights in positive law.

12

Jalal Uddin Ahmed, ‘An analysis on different theories of human
rights', available at
<https://www.google.com/amp/s/www.thedailystar.net/law-ourrights/news/analysis-different-theories-human-rights2045653%3famp> accessed 11th February 2022.
13
Ibid
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The natural school has traditionally represented
the heart of the human rights orthodoxy.
● The Deliberative School Theory
The deliberative school of thought conceives
human rights as political values that liberal
societies choose to adopt.14 In other words, they
view human rights as political ideals that liberal
societies want to follow. To them, one of the
mechanisms for expressing agreed upon human
rights is constitutional law. Thus the Deliberative
scholars tend to reject the natural element on
which the traditional orthodoxy bases human
rights. For them, human rights come into
existence through societal agreement.
● The Protest School
The protest school is concerned first and foremost
with redressing injustice. For protest scholars,
human rights articulate rightful claims made by or
on behalf of the poor, the unprivileged, and the

14

Marie-Bénédicte Dembour, ‘What Are Human Rights? Four Schools
of Thought', (2010) 32(1) HRQ available at
<https://www.jstor.org/stable/40390000> accessed on 11th
February, 2022.
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oppressed.15 Protest scholars look at human rights
as ‘claims’ and ‘aspirations’ that allow the status
quo to be contested in favor of the oppressed.
They held that the goal would not just be to
establish the rights, but also to ensure this does
not marginalize or harm others.16 To this school,
rights would only be implemented to the level the
state would allow it to be implemented as it is only
the state which has this right; and even, where
there are gross violations of human rights, it does
not warrant intervention. Thus simply the school
characterizes it as an internal matter of the society.
● The Discourse School
The school perspective is that Human Rights exist
only because people talk about them. The school
is, thus, characterized by its lack of reverence
towards human rights. Discourse scholars are
convinced neither that human rights are given
nor that they constitute the right answer to the ills
in the world, but they do recognize that the
language surrounding human rights has become a

15
16

Ibid
Jalal Uddin Ahmed, op.cit.
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powerful language with which to express political
claims.17 They are critical of how human rights are
used, and of the western impact on human
rights.18
1.3. The Evolution of Human Rights through
Generational Regimes
Human Rights, as a concept, is a dynamic one
which

will

find

expanded

expression

and

constantly cover new areas as human society
continues

to

evolve

to

higher

levels

of

development. Thus, Human Rights, in the present
21st century are classified into three, vis-à-vis:
● First generation human Rights:
The First Generation Human Rights covers and
provides only for civil and political rights. They are
the same traditional freedoms and citizenship
privileges which have been formed as political

17

Marie-Bénédicte Dembour, op.cit.
Ådne Valen-Sendstad, Theories of human rights in relation to
understandings of human rights education: the relevance to
diversity, School of Education, The University of Birmingham (2010),
pp. 206
18
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and civil rights.19 It encompasses those rights
which deal with civil relationships between
persons, and the government. As such, it could be
regarded

as

interactive

rights.

The

Rights

constitute the basic right needed for survival and
not enjoyment. It does not cover economic rights
which provide for the enjoyment. The First
Generation

Human

Rights

are

universally

enforceable and well enshrined in various state's
constitutional provisions. For instance, in the
Nigeria 1999 constitution (as amended), the whole
chapter 4 thereof is dedicated to the Fundamental
Human Rights which

is enforceable upon

infringement. These rights include, inter alia, right
to freedom of speech, free choice of residence and
freedom of religion.
● Second Generation Human Rights:
The second generation of human rights is shown
in social and economical areas. It guarantees an
active life along with health.20 Rights such as

19

Mohammad Reza Sarani, Seyed Hossein Sadeghi, Hossein
Ravandeh, The Concept of “Right” and its Three Generations', (2017)
5(4) IJSS
20
Ibid

12

Historical Evolution of Human Rights

education,

dwelling,

hygienic

protection,

employment and an appropriate level of living, are
considered as the rights guaranteed under the
second generation Human Rights. These rights
concern how people live and work together and
the basic necessities of life. They are based on the
ideas of equality and guaranteed access to
essential social and economic goods, services, and
opportunities. They became increasingly a subject
of international recognition with the effects of
early industrialization and the rise of a working
class.21
By Social Right, it refers to those rights that are
necessary for full participation in the life of
society.22 It include the right to education, the
rights to recreation, health care, privacy and
freedom from discrimination. Economic Rights,
on the other hand encompasses rights which are
normally thought to include the right to work, to
an adequate standard of living, to housing and the

21

Agata Wnukiewicz-Kozłowska, Human Rights Generations, 2020
HRB.
22
ibid
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right to a pension if you are old or disabled.23
These rights have been incorporated in the UDHR,
Banjul Charter and other International law
instruments. However, it is not universally
enforceable unlike the first generation of Human
Rights.
● Third Generation Human Rights:
This generation of human rights is popularly
known

as

‘solidarity

or

unity

right'.

Its

establishment is the result of new human needs.
The developing human, international, social
procedure and moralizing of international rights
and human rights and also weaknesses of the first
and second generations led to the appearance of
the third generation of human rights. The rights of
third generation or unity rights do not talk about
humans but put emphasis on the universal
citizen.24 This right is the result of human
experience and human life realities has caused

23

ibid
Ardebili, Mohammad Ali, Charge Realization or the Right to Know
about the Subject and Charge Reasons, Journal of Juridical Studies,
Number 43, 1385.
24
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them to form.25 Contrary to the first and second
generation, in this generation of rights, the
beneficiaries are society and social groups.
The most important features of the third
generation of rights include:26
● Establishing a powerful feeling among
members of the universal society,
● The

inability

of

not

deviating

the

commitments to such rights for the harms
they cause to all,
● Putting emphasis on subjects higher than
the

geographical

areas

or

special

economical and political systems, and
● Specifying the rights which are made as the
results of human presence in the human
society.
Instances of the third generation of human rights
are development right, peace right, right of
human in choosing his destiny, right to have a
25

Mohammad Reza Sarani, Seyed Hossein Sadeghi, Hossein
Ravandeh, op.cit, p. 30
26
Ibid
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healthy environment, right to human common
wealth, right to philanthropic aids and the right to
communication.27
1.4. Impacts of the Evolutionary Stages of Human
Rights on Modern Day Human Rights Regime
As part of the evolution of Human Rights,
protection and enforcement of the same, various
nation-states have incorporated Human Rights
into their municipal constitution and laws. This is
in respect of the view that accord for human rights
within their societies is compulsory. For example,
the Nigeria 1999 Constitution (as amended) has a
provision for the protection and enforcement of
Human Rights. It is contained specifically in
Chapter Four thereof. In addition, Human Rights
enforcement, in case of breach, is equally
provided for through various instruments.28 The
consolidation of Human Rights in international

27

Ibid
For instance, section 46 of the Nigerian 1999 Constitution and the
Fundamental Rights (Enforcement Procedure) Rules 2009 which
specifically states and regulates Human Rights enforcement in case
of infringement of any form.
28
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and domestic laws can never be divorced from the
1948 UDHR declaration.
Akin to this effect, numerous pieces of human
rights legislation have been passed into municipal
law

in

all

African

countries.

These

legal

instruments contain provisions that recognize
and protect diverse fundamental human rights
that nourish and offer the hope that one day the
people living on the African continent will
experience a society in which their rights are fully
respected and realized.29
The promulgation of human rights in national
constitutions had a profound impact on making
significant efforts to protect human dignity and
defend

human

security

and

justice.

The

entrenchment of human rights in various national
constitution started in the 19th century.30 The

29

Christian-Junior Kabange, ‘The Challenges For The Advancement of
Human Rights and Democracy In Africa in the 21st Century', available
at https://www.researchgate.net/publication/235674841 accessed
11th February 2022.
30
Leonir Chiarello, ‘The Emergence and Evolution of the Concepts of
Human
Rights
and
Human
Security',
available
at
https://cmsny.org/publications/chiarello-human-rights-and-humansecurity/ accessed 11th February 2022.

17

Fundamental Rights Enforcement in Nigeria

consequential

effects

of

the

entrenchment

include, inter alia:
● The abolition of the slave trade,
● The increase in religious groups and civil
society

organizations

committed

to

providing aid to the exploited,
● The excluded and migrants, and
● Creation of the International Committee of
the Red Cross to help those wounded in
war.31
Human

Rights

international

entrenchment

instruments

in

and

both

municipal

constitutions have had great impact, aside from
those

mentioned

above,

in

our

present

dispensation. Dignity and liberty of human
persons is guaranteed.
In conclusion, Human Right is nothing but the
belief that everyone, by virtue of her or his
humanity, is entitled to certain human rights is
fairly new and is something stemming from an
31

Ibid
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evolution of the consideration of human dignity
over the last centuries.32 Their protection gives
dignity to human life. In other words, these were
rights believed to be enjoyed by people not
because they were prescribed by the sovereign
but because they were those rights enjoyed by
human beings when they were in the state of
nature.33 In the same vein, the theoretical
perspectives of Human Rights as discussed above
depicts the different understanding of the
concept and to the extent in which it is being duly
perceived. Similarly, the different generations of
human rights in existence revealed the different
components of human rights and the extent to
which

it

could

be

claimed.

However,

notwithstanding the fact that Human rights are of
three different generations in our present world,
they all enjoy the same sacredness and as such,
they cannot be encroached on.

32

Marco Sutto, ‘Human Rights evolution, a brief history', available at
<https://www.coespu.org/index.php/articles/human-rightsevolution-brief-history> accessed 8th February, 2022.
33
Adaramola F. op.cit., p. 54
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